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aRA/ORDER

PER DR. MANISH BORAD, ACCOUNTANT MEMBER :

The present appeal is directed at the instance of the assessee
against the order of the learned Commissioner of Income Tax (Appeals)
(hereinafter the “1d. First Appellate Authority”) dt. 26/12/2023, passed
u/s 250 of the Income Tax Act, 1961 (“the Act”) for the Assessment Year
2018-19.

2. The grievance raised in Ground No. 1 is that the 1d. First Appellate
Authority erred in not condoning the delay of 675 days in filing of the
appeal and dismissing the assessee’s appeal as non-maintainable.

3. At the outset, the 1d. Counsel for the assessee submitted that the
delay as arisen because after receiving intimation u/s 143(1)(a) of the
Act, rectification filed u/s 154 of the Act was rejected and in the
meantime, case was selected for scrutiny and assessment completed u/s

143(3) of the Act dealing with the issues arising out of the intimation
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u/s 143(1)(a) of the Act and no additions were made on the said issue
in the assessment proceedings u/s 143(3) of the Act. However, the
demand raised in the intimation u/s 143(1)(a) of the Act is still
outstanding. He further submitted that since the assessee was under
bonafide belief that if the assessee succeeds in the proceedings u/s 143(3)
of the Act, he will not be required to file any appeal. Further after
receiving the order u/s 143(3) of the Act dt. 02/04/2021, Covid-19
restrictions were in effect which prevented the assessee from filing the
appeal before the 1d. First Appellate Authority. He, thus prayed that the
delay be condoned and issues may be restored to the 1d. First Appellate
Authority.

On the other hand, the Id. D/R vehemently argued opposing to
the request of the Id. Counsel for the assessee and relied on the order of
the authorities below.

4. We have heard rival contentions and perused the material placed
before us. The 1d. CIT(A) dismissed the assessee’s appeal as non-
maintainable on account of delay of 675 days. We notice that the delay
was caused due to the second wave of Covid pandemic and the assessee
was prevented from filing the appeal in April, 2021 till 02/11/2021.
However, for the remaining period prior to Covid, we notice that the
intimation u/s 143(1)(a) of the Act, order is dt. 28/11/2019 wherein
certain adjustments were made and additions made in the hands of the
assessee. On 14/11/2019, the assessee filed a rectification petition and
also filed a revised tax audit report on 06/02/2020. In the meantime,
case selected for scrutiny and assessment proceedings u/s 143(3) of the

Act were carried out and the same were completed on 02/04/2021. As
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contended by the 1d. Counsel for the assessee, the issues arising out of
the intimation u/s 143(1)(a) of the Act were examined by the 1d.
Assessing Officer and no addition was made. However, while
computing the total income, the figures arising in the intimation u/s
143(1)(a) of the Act has been taken. As a result of which, on one hand,
demand arising out of the order u/s 143(1)(a) of the Act is still standing
and secondly, a demand arising out of the order u/s 143(3) of the Act is
again standing in the name of the assessee. Considering all these
aspects, we find that the assessee had a reasonable cause for being
unable to file the appeal within the prescribed time limit. We, therefore,
condone the delay of 675 days in filing the appeal before the 1d. First
Appellate Authority and restore the issues raised in the instant appeal
on merits to the file of the 1d. First Appellate Authority for necessary
adjudication and decide through a speaking order duly considering the
assessment order u/s 143(3) of the Act. Needless to say that the assessee
be granted sufficient opportunity of being heard. The assessee shall
adduce all necessary documents/evidence in support of its claim before
the 1d. First Appellate Authority.

5. In the result, appeal of the assessee is allowed for statistical

purposes.

Order pronounced in the Court on 8t May, 2024 at Kolkata.

Sd/- Sd/-
(SONJOY SARMA) (DR. MANISH BORAD)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Kolkata, Dated 08/05/2024
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